


AUSTRALIAN FAMILY LAWYER
August 2024 Volume 33/1

Greg Howe
SA Representative
Howe Jenkin
Level 9, 111 Gawler Pl, Adelaide SA 5000
P (08) 8232 8422
E ghowe@howejenkin.com.au

Philip Looney KC
QLD Barrister Representative
19 Inns Chambers
L19 107 North Quay, Brisbane QLD 4000
P (02) 6212 7600
E DS@ddcslawyers.com.au

Trevor McKenna
TAS Representative
Derwent & Tamar Chambers
128 Macquarie Street, Hobart TAS 7004
P (03) 6220 6000
E trevor.mckenna@tasbar.com.au

Dr Robin Smith
VIC Barrister Representative
Owen Dixon Chambers East
205 William St, Melbourne VIC 3000
P (03) 9225 6444
E robin.smith@vicbar.com.au

Jaquie Palavra
NT Representative
Northern Territory Legal Aid Commission
P (08) 8999 3000
E jaquie.palavra@legalaid.nt.gov.au

Di Simpson (Chair)
ACT Representative
Dobinson Davey Clifford Simpson
18 Kendall Lane, Canberra City ACT 2600
P (02) 6212 7600
E DS@ddcslawyers.com.au

Jason Walker (Deputy Chair)
VIC Solicitor Representative
Forté Family Lawyers
Level 2, 535 Bourke St, Melbourne VIC 3000
P (03) 9248 5800
E jwalker@fortefamilylawyers.com.au

Nicola Watts (Treasurer)
WA Representative
O’Sullivan Davies Lawyers
Level 27, 197 St Georges Tce, Perth WA 6000
P (08) 9426 4711
E nwatts@osullivandavies.com.au

Paul Doolan (Immediate Past Chair)
Barkus Doolan Winning
Level 9, 370 Pitt St, Sydney NSW 2000
P (02) 9265 0124
E paul_doolan@famlaw.com.au

Jamie Burreket
NSW Solicitor Representative
Broun Abrahams Burreket
Level 23, 66 Goulburn Street, Sydney NSW 
3000
P (02) 8268 8700
E jburreket@bablaw.com.au

Peter Cummings SC
NSW Barrister Representative
Waratah Chambers
Level 16, 175 Liverpool St, Sydney NSW 2000
P (02) 9264 8444
E cummingssc@waratachchambers.com.au

EDITORS

Jason Walker
VIC Solicitor Representative
Forté Family Lawyers
E jwalker@fortefamilylawyers.com.au

Trevor McKenna
TAS Representative
Derwent & Tamar Chambers
E trevor.mckenna@tasbar.com.au

ASSOCIATE EDITOR

Di Simpson
ACT Representative
Dobinson Davey Clifford Simpson
E DS@ddcslawyers.com.au

NOTICE TO CONTRIBUTORS

Members of the Family Law Section, 
subscribers and other interested persons are 
invited to submit articles for consideration 
for publication in Australian Family Lawyer. 
The emphasis should preferably be on the 
practical aspects of family law, family relations 
and associated areas, although appropriate 
articles of a broader academic, theoretical or 
philosophical nature are also encouraged.

For the purpose of photocopying royalties 
copyright will vest in the Family Law Section of 
the Law Council of Australia. 

Contributions should be submitted to: 
Jason Walker and Trevor McKenna, Editors
Australian Family Lawyer
E mail@familylawsection.org.au

SUBSCRIPTIONS
Organisations may subscribe at the Section’s 
discretion. Enquiries about subscriptions 
should be directed to Family Law Section, Law 
Council of Australia, PO Box 5350 Braddon ACT 
2612, or by email 
mail@familylawsection.org.au 

DISCLAIMER
The material contained in this publication shall not be construed as the position of the Executive 
of the Family Law Section or of the Law Council of Australia unless so specified, nor is it intended 
to constitute professional advice on any area of law or practice.

01
Cover photograph: Bendigo Law Courts taken by Tim Griffith.

https://www.familylawsection.org.au/
http://www.lawcouncil.asn.au/lawcouncil/
mailto:wkaylerthomson@fortefamilylawyers.com.au
mailto:wkaylerthomson@fortefamilylawyers.com.au
mailto:mail%40familylawsection.org.au?subject=Australian%20Family%20Lawyer
https://flic.kr/p/5ZvmrY


67

AUSTRALIAN FAMILY LAWYER
Au g u s t  2 0 2 4  Volume 33/1

SECRETARY, DEPARTMENT OF COMMUNITIES 
AND JUSTICE & MERCADO: A CASE STUDY OF THE 
8 DECEMBER 2022 CHANGES TO THE FAMILY 
LAW (HAGUE CONVENTION) REGULATIONS 1986

IŶ�ƚŚĞ�ƌĞĐĞŶƚ�ĐĂƐĞ�ŽĨ�S e c r e t a r y ,
Department of Communities and 
Justice & Mercado [ 2 0 2 3 ]  Fe d CFa m C1 F 
ϴϳϰ�ŚĞĂƌĚ�ďǇ�ƚŚĞ�,ŽŶ�:ƵƐƟĐĞ�CŚƌŝƐƟĞ͕�
s u b m i s s i o n s  w e r e  m a d e  b y  b o t h
ƚŚĞ�AƉƉůŝĐĂŶƚ�CĞŶƚƌĂů�AƵƚŚŽƌŝƚǇ�ĂŶĚ�
ƚŚĞ�ZĞƐƉŽŶĚĞŶƚ�ĂƐ�ƚŽ�ƚŚĞ�ŝŵƉĂĐƚ�ŽĨ�
ƚŚĞ�ƌĞĐĞŶƚ�ĐŚĂŶŐĞƐ�ƚŽ�ƚŚĞ�F a m i l y  
Law (Child Abduction Convention) 
Regulations 1986 ;͚ƚŚĞ�Regulations’Ϳ͘�
The Regulations govern the conduct of cases under 
the 1980 Hague Convention on the Civil Aspects of 
International Child Abduction (‘the Convention’).

Th e  r e f o r m s
On 8 December 2022, the Family Law (Child 
Abduction Convention) Amendment (Family Violence) 
Regulations 2022 were made, amending the 
Regulations with eīect from ϭϬ �ecember ϮϬϮϮ.1

Four changes were made.

It e m  1  inserted ϯ new sub reŐulations͗

The new ZĞŐƵůĂƟŽŶ�ϭϱ;ϱͿ�makes clear that the court 
has power to impose conditions when maŬinŐ an 
order that a child be returned to the country from 
which they were wrongfully removed or retained, 
and the court has identified a risŬ if they are 
returned.

The purpose of any condition imposed is to reduce 
the risk if the child is returned.2

1 ZeŐulation Ϯ, Family Law (Child Abducton Convention) Amendment 
(Family Violence) Regulations 2022.

2 Eew ZeŐulation ϭϱ;ϱͿ states that the condition is ͞for the purpose of 
reducing a risk” of that kind.

Ab o u t  t h e  a u t h o r s
Rosa Saladino

Zosa Saladino has been worŬinŐ with international 
conventions concerninŐ children for most of her leŐal 
career. Her major focus is the 1980 Hague Convention 
on the Civil Aspects of International Child Abduction. 
She worked as a Family Law Solicitor in the ACT before 
ũoininŐ the AƩorneyͲ 'eneral s͛ �epartment in Canberra 
where she held various positions includinŐ actinŐ head 
of the domestic and international Family Law Sections 
and a period as head of the secretariat for the Family 
Law Council. 
She has worked in the Australian Central Authority, 
the Central Authority for England and Wales and the 
NSW Central Authority. Rosa has also worked with 
/nternational Social Services ;/SSͿ Australia. hpon 
retirinŐ from /SS Australia in ϮϬϭϳ, Zosa established a 
oneͲwoman specialist firm dealinŐ with /nternational 
Child Abduction cases with a specific focus on actinŐ 
for the taking parent. In this capacity she has acted 
in a number of hiŐhͲprofile cases includinŐ Walpole 
& Secretary, Department of Communities and Justice 
[2020] FamCAFC 65 (25 March 2020).

Ben Kremer SC

�ĂŶĐŽ�CŚĂŵďĞƌƐ

Ben Kremer SC has appeared as counsel in many 
cases across diverse areas of law. ,e has particular 
expertise in commercial law ;includinŐ contract, eƋuity 
and restitutionͿ, trade practices, intellectual property, 
construction and science and technoloŐy. ,e is reŐularly 
briefed to appear and advise in appellate, arbitral and 
transnational cases.
Prior to coming to the bar, Ben was the Associate to 
:ustice 'ummow of the ,iŐh Court of Australia and 
was a senior associate at Freehills (now Herbert Smith 
Freehills).
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The conditions imposed on returninŐ children have 
two aspects.

• The first is to protect children in cases where a 
risŬ is identified but where that risŬ cannot be 
described as “grave”.

• The second and more contentious aspect is 
where a risk might be characterised as “grave”, 
but the imposition of conditions reduces the risŬ 
to one which is not grave.

As far as the court proceedings go, the consequences 
of the second aspect of the reduction of the risŬ 
is that the defence commonly referred to as “the 
Őrave risŬ defence͟ under ZeŐulation ϭϲ;ϯͿ;bͿ is 
not triggered, and the court is not able to exercise 
the discretion in ZeŐulation ϭϲ;ϯͿ as to whether or 
not to return the child. Rather, the return of the 
child becomes mandatory under ZeŐulation ϭϲ;ϭͿ. 
Zelevantly, ZeŐulation ϭϲ;ϯͿ;bͿ provides͗

16 (3) A court may refuse to make an order under 
subreŐulation ;ϭͿ or ;ϮͿ if a person opposinŐ 
return establishes that:

(a) … or

(b) there is a grave risk that the return of the 
child under the Convention would expose 
the child to physical or psychological 
harm or otherwise place the child in an 
intolerable situation͖

The new ZeŐulation ϭϱ;ϱͿ does not aim to chanŐe 
the defence but is inserted “as an avoidance of doubt 
provision”.3

Courts have been imposinŐ conditions in these 
circumstances for some time, so this provision does 
not provide any real change to how the grave risk 
defence is applied in Hague Abduction Convention
cases.

The second and third chanŐes to ZeŐulation ϭϱ miŐht 
be helpful in increasing the safety of women and 
children when they return to the overseas country 
but may also Őround obũections made by reƋuestinŐ 
parents to conditions which they consider onerous. 

New ZĞŐƵůĂƟŽŶ�ϭϱ;ϲͿ permits the court to consider 
four things:

(a) whether compliance with the condition ͞will be 
reasonably practicable ,͟ 

3 Explanatory Statement, p.4

(b) whether the condition ͞is proportionate ,͟

(c) whether the condition ͞would usurp the reŐular 
functions of the courts or authorities in the 
child’s state of habitual residence”, and

(d) whether the condition imposed would be 
enforceable in the overseas ũurisdiction.

New ZĞŐƵůĂƟŽŶ�ϭϱ;ϳͿ�makes clear that the court 
is not limited to the above four maƩers when 
considerinŐ imposinŐ conditions. This subͲreŐulation 
is otiose because ZeŐulation ϭϱ;ϲͿ already uses the 
words “the court may have regard to”, and could 
have been beƩer expressed as additional words at 
the end of ZeŐulation ϭϱ;ϲͿ, perhaps ͞the court may 
have reŐard to any relevant maƩer includinŐ .͟

/tem Ϯ amends ZeŐulation ϭϲ;ϯͿ by addinŐ a note to 
the eīect that, when considerinŐ whether or not to 
return a child where a grave risk has been made out, 
the court may consider any risk that the child may be 
exposed to, and the extent to which the child could 
be protected from such risk, regardless of whether 
the court is satisfied that family violence ;as defined 
in s 4AB of the Family Law Act 1975) has occurred, 
will occur or is likely to occur.

/tem ϯ amends ZeŐulation ϭϲ to reƋuire the court to 
consider whether it would be appropriate to include 
any condition raised by an independent children s͛ 
lawyer for the purpose of reducing a risk of harm.

Item 4 adds a savings provision that the amendments 
do not apply to any application for return made 
before the commencement of the amending 
reŐulations.

What the changes to the Regulations did n o t  do is 
lower the threshold required to be reached before a 
͞defence͟ under ZeŐulation ϭϲ;ϯͿ. /f the threshold is 
not reached the court has no discretion not to return 
the child to the country of their habitual residence. 
ZeŐulation ϭϲ;ϭͿ reƋuires that the court order the 
children to be returned to the reƋuestinŐ country.

So far as the “grave risk defence” is considered, 
ZeŐulation ϭϲ;ϯͿ;bͿ remains unchanŐed and 
therefore the test remains as set out in the majority 
judgment of Gaudron, Gummow and Hayne JJ in 
DP v Commonwealth Central Authority and JLM v 
Director-General Department of Community Services 
(2001) 206 CLR 401 at 417-8 [41]-[43]:

41. .…. On its face reg 16(3)(b) presents no 
diĸcult Ƌuestion of construction and it is 
not ambiguous… What must be established 
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is clearly identified͗ that there is a Őrave risŬ 
that the return of the child would expose the 
child to certain types of harm or otherwise 
place the child in ͞an intolerable situation͙͟.

43. Because what is to be established is a grave
risk of exposure to future harm, it may 
well be true to say that a court will not be 
persuaded of that without some clear and 
compellinŐ evidence. The bare assertion, by 
the person opposing return, of fears for the 
child may well not be suĸcient to persuade 
the court that there is a real risk of exposure 
to harm.

dŚĞ�ĨĂĐƚƐ�ŽĨ�Mercado
The case arose from an application made by the 
father seeking the return of his 3 children aged 
11, 7 and 6 years. The children had been brought 
to Australia by their mother on 30 October 2022.
The children’s father applied to the English Central 
Authority on 3 November 2022. The father’s  
application was forwarded to the Australian Central 
Authority and in :une ϮϬϮϯ an Application seeŬinŐ 
the return of the children was brought by the NSW 
Central Authority in the Federal Circuit and Family 
Court of Australia ;�ivision ϭͿ. The final hearinŐ tooŬ 
place almost ϭϭ months aŌer the father s͛ application 
to the English Central Authority.

The mother did not dispute the ũurisdictional facts 
but raised two ‘defences’ to the children’s return:
• the children wished to remain in Australia, the 

͞wishes defence͟ ZeŐulation ϭϲ;ϯͿ;cͿ, and
• the children would be exposed to a grave risk 

of physical or psychological harm if they were 
returned to the United Kingdom (UK), “the grave 
risŬ defence͟ ZeŐulation ϭϲ;ϯͿ;bͿ.

dŚĞ�ǁŝƐŚĞƐ�ĚĞĨĞŶĐĞ
The wishes defence was abandoned at the hearing 
aŌer the courtͲappointed expert s͛ report did not 
support the defence. The expert found that the 
children had expressed a preference to live in 
Australia rather than an obũection to return to the 
UK, and that their wishes did not reach the standard 
reƋuired by ZeŐulation ϭϲ;ϯͿ;cͿ;iiͿ, namely ͞a 
strength of feeling beyond the mere expression of 
a preference or of ordinary wishes”. The expert also 
found that the children were not suĸciently mature 
for their wishes to be given any weight.

The changes to the Family Law Act 1975, which came 
into force in Day ϮϬϮϰ, to repeal section ϭϭϭ� ;ϭ�Ϳ4   

removed one disconformity between the Australian 
leŐislative provisions and the Convention. Article ϭϯ 
of the Hague Convention permits a court to refuse 
return of a child ͞if it finds that the child obũects to 
beinŐ returned and has aƩained an aŐe and deŐree 
of maturity at which it is appropriate to take account 
of its views .͟ Section ϭϭϭ�;ϭ�Ϳ provides that the 
Regulations: 

must not allow an obũection by a child to return 
under the Convention to be taŬen into account 
in proceedinŐs unless the obũection imports a 
strength of feeling beyond the mere expression 
of a preference or of ordinary wishes. 

The repeal of section ϭϭϭ�;ϭ�Ϳ will permit the 
Regulations to empower a court to take account of 
the wishes of a child regardless of the level at which 
they are expressed, althouŐh ZeŐulation ϭϲ;ϯͿ;cͿ;iiͿ
(which states that a court may refuse return only 
if ͞the child s͛ obũection shows a strenŐth of feelinŐ 
beyond the mere expression of a preference or of 
ordinary wishes”) would also have to be repealed to 
chanŐe the current status Ƌuo. /t is hard to identify a 
principled reason why the Australian position should 
diīer from the Convention, and in a way that reduces 
the ability of a child to have a say in their immediate 
future.

The dissonance between the Australian provisions 
and Convention position has been observed 
by Michelle Fernando. In her paper, ‘Children’s 
Kbũections in Hague Child Abduction Convention 
Proceedings in Australia and the “Strength of 
Feeling” Requirement’,5 she comments that the 
ZeŐulation 

͙͞ reƋuires children to meet an additional hurdle 
before their views can be taken into account 
…. When this strict approach is taken, children 
must not only object to being returned to their 
country of habitual residence, but they must 
object strongly. Otherwise, their views cannot 
be considered. This approach is not required 
by the Convention itself and runs the risŬ of 
children being denied the opportunity to have 

4 Family Law Amendment Act 2023, Section ϳ.
5 Fernandes, Dichelle, ͚Children s͛ Kbũections in Hague Child Abduction 

Convention Proceedings in Australia and the “Strength of Feeling” 
Requirement’ (2022) 30 The International Journal of Children’s Rights
ϳϮϵʹϳϱϰ.

NEX T ARTICLEB ACK  TO CONTENTS



AUSTRALIAN FAMILY LAWYER
Au g u s t  2 0 2 4  Volume 33/1

70

SECRETARY,  DEP ARTMENT OF COMMU NITIES AND J U STICE &  
MERCADO:  A CASE STU DY OF TH E 8 DECEMB ER 2 0 2 2  CH ANGES 

dO�d,E�&AMI>z�>At�Έ,AGhE�CONsENdIONΉ�ZEGh>AdIONS�ϭϵϴϲ

their views considered at the “gateway stage”, in 
circumstances where proper application of the 
Convention would, subũect to the child havinŐ 
aƩained a suĸcient aŐe and deŐree of maturity, 
allow those views to be taken into account.”6

dŚĞ�ŐƌĂǀĞ�ƌŝƐŬ�ĚĞĨĞŶĐĞ�
The grave risk defence was based on the mother’s 
alleŐations of

• a history of domestic violence includinŐ͗

ʉ physical violence

ʉ financial control

ʉ threats against her family of origin

• the status of the children as indigenous

as well as the mother’s evidence that she was not 
prepared to return to the UK with the children if 
return was ordered.

This would appear to be the first case to sƋuarely 
enŐaŐe the amendments to the ZeŐulation made in 
December 2022.

dŚĞ�ŽƉƉŽƐŝŶŐ�ĂƌŐƵŵĞŶƚƐ�ĐŽŶĐĞƌŶŝŶŐ�ƚŚĞ�
a m e n d m e n t s
The Applicant department argued that the changes 
merely codified the existinŐ law and made no 
substantive chanŐe. The Zespondent arŐued that 
if the amendments were not intended to change 
the existinŐ law there would have been no need for 
the transitional provision in ZeŐulation ϯϯ of the 
Amending Regulation, limitinŐ the application of the 
amended provisions to applications filed aŌer the 
commencement of the amendments. /n addition, the 
references in the Explanatory Memorandum to the 
changes being intended to “enhance”7 the protection 
oīered to women ŇeeinŐ family violence suŐŐested 
some chanŐe was intended to the existinŐ law. The 
Zespondent further submiƩed that, based on the 
statement in the Explanatory Memorandum that:

The Instrument serves to enhance the safety 
of women and children ŇeeinŐ family violence 
by clarifyinŐ the protections available to them 
against any arbitrary or unlawful interference 
that could be associated with a return to an 

6 Ibid 751-752.
7 Explanatory Memorandum, p 8.

intolerable situation. there alleŐations of family 
violence are substantiated, these amendments 
aĸrm that the court has discretion not to return 
children to an unsafe environment, which 
positively enŐaŐes the riŐht of the children to be 
protected by the law from unlawful interference.

If the Respondent establishes that family violence 
has occurred and there would be a risk of an 
unsafe environment on return, then the Court 
should conclude that a grave risk has been 
established.

Th e  j u d g m e n t
:ustice Christie found that the defence of Őrave risŬ 
had not been made out and ordered the return of 
the children to the UK.

At paragraph 113 her Honour comments:

[113] Doing the best I can in the absence of any 
previous ũudicial consideration and havinŐ reŐard 
to the Explanatory Statement (‘ES’) and the very 
helpful submissions of counsel, I have formed 
the view that if I were to conclude that family 
violence had occurred then I would be obliged 
to taŬe it into consideration when evaluatinŐ 
prospective risŬ of exposure to ͞Őrave risŬ .͟ /n 
those circumstances I would likely take into 
account the nature of the family violence, such 
as, whether the incident was a oneͲoī event 
or a paƩern of conduct, whether the children 
were exposed directly or indirectly and/or what 
the perpetrator has done since. While I accept 
as a Őeneral proposition that amendments to 
reŐulations would ordinarily be thouŐht to aīect 
chanŐe / am not satisfied that the ZeŐulations 
as previously draŌed precluded consideration 
of alleŐations of violence. /n a similar vein, / am 
satisfied that under the ZeŐulations which existed 
prior to amendment I would have been obliged 
to consider evidence relatinŐ to family violence 
in any case where a party said that history was 
relevant to a defence.
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At paragraph 114, her Honour addressed the 
unhelpful wording of the note added to 
ZeŐulation ϭϲ;ϯͿ, sayinŐ͗

[114] If I were to take into account family 
violence absent evidence it had occurred, 
or will occur I am at a loss as to how I would 
evaluate the absence of evidence in terms of 
what it means for the assessment of risk. Given 
my findinŐs in this case this issue does not, 
fortunately, arise. It is also necessary to consider 
the submission that the notes to the ZeŐulation 
require the court to have regard to “any risk” 
when evaluatinŐ the evidence. This is not novel.

Her Honour’s response cannot be faulted. It seems 
that the language of the note was intended to 
provide some “avoidance of doubt” meaning, but 
Őiven its overͲdraŌinŐ Ͷ which is sadly all too 
common in modern Commonwealth draŌinŐ Ͷ it 
is, on close examination, impenetrable. Finally, at 
paragraph 118, her Honour concluded:

ϭϭϴ / accept that the introduction of specific 
reference to ͞family violence͟ as defined by 
s 4AB of the Act does enhance the rights and 
safety of women and children, not by introducing 
substantive chanŐe to the law relatinŐ to reŐ 
ϭϲ;ϯͿ;bͿ of the ZeŐulations, but rather by, as the 
ES itself makes plain, codifying and clarifying 
the manner in which the issue can be raised 
and considered. The plain terms of reg 16(3)
;bͿ of the ZeŐulations remain unchanŐed. The 
notes provide Őuidance about consideration 
of the subũect maƩer which may constitute 
the asserted Őrave risŬ or intolerable situation. 
This is consistent with the observations in the 
Statement of Compatibility of ,uman ZiŐhts as 
part of the ES to the eīect ͞where alleŐations 
of family violence are substantiated, these 
amendments aĸrm that the court has discretion 
not to return children to an unsafe environment.” 
This discretion has always existed if the court 
concluded that a return order would expose 
the child to a grave risk or otherwise place the 
child in an intolerable situation͗ see Walpole 
& Secretary, Department of Communities and 
Justice (2020) 60 Fam LR 409; Harris & Harris
[2010] FamCAFC 221; (2010) FLC 93-454.

This is not an unexpected interpretation of the 
December 2022 amendments to the Regulations, 
althouŐh it calls into Ƌuestion whether the 
amendments eīected any true ͞enhancement ,͟ as it 
did not alter the existinŐ substantive law and at most 
confirmed ;in confusinŐ lanŐuaŐeͿ what had already 
been stated to be the case. 
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